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Agency d i d  n o t  a b u s e  d i s c r e t i o n  i n  
r e f u s i n g  t o  allow c o r r e c t i o n  of amended 
b i d  where  t h e  amount of i n t e n d e d  b i d  is 
n o t  s u p p o r t e d  by c lear  and c o n v i n c i n g  
e v i d e n c e ,  c a l c u l a t i o n  of b i d  i s  n o t  
f u l l y  e x p l a i n e d  and c o r r e c t i o n  would  
place b i d  w i t h i n  0.4 p e r c e n t  of n e x t  l o w  
b i d .  

The Foley Company s e e k s  o u r  r e v i e w  of a d e c i s i o n  
by t h e  Depar tmen t  of t h e  Navy which d e n i e d  c o r r e c t i o n  
of i t s  b i d  to  r e p a i r  a steam d i s t r i b u t i o n  s y s t e m  a t  
t h e  Nava l  S t a t i o n ,  Adak, A l a s k a ,  u n d e r  i n v i t a t i o r !  f o r  
b i d s  (IFB) N62474-81-B-8516. The Navy found t h a t  
F o l e y ' s  t e l e g r a p h i c a l l y  amended $852,800 b i d  was m i s -  
t a k e n .  However, i t  r e j e c t e d  F 'o ley ' s  request  f o r  s 
c o r r e c t i o n  which  would  ra ise  F o l e y ' s  b i d  t o  
$ 1 , 1 8 2 , 0 0 0 ,  p l a c i n g  Foley's h i d  w i t h i n  $5,000 or 0.4 
p e r c e n t  of t h e  $1,187,G00 second  l o w  b i d  r e c e i v e d .  I n  
the Navy's view,  t h e  amount of F o l e y ' s  i n t e n d e d  b i d  
h a s  n o t  b e e n  a d e q u a t e l y  e x p l a i n e d .  We a f f i r m  t h e  
N a v y ' s  d e c i s i o n .  

A l though  our O f f i c e  h a s  r e t a i n e d  t h e  r i g h t  of 
review, t h e  a u t h o r i t y  t o  correct m i s t a k e s  a l leged  
after b i d  o p e n i n g  b u t  2 r io r  t o  award h a s  been  d e l e -  
g a t e d  to  t h e  p r o c u r i n q  agency  and t h e  w e i g h t  t o  be 
g i v e n  t h e  e v i d e n c e  i n  s u p p o r t  of an a l l e g e d  m i s t a k e  is 
a q u e s t i o n  of f a c t  t o  be c o n s i d e r e d  by t h e  ad in in is -  
t r a t i v e l y  d e s i g n a t e d  e v a l u a t o r  of e v i d e n c e .  T h i s  
d e c i s i o n  w i l l  n o t  be d i s t u r b e d  by our O f f i c e  u n l e s s  it 
h a s  n o  r e a s o n a b l e  b a s i s .  K ings  P o i n t  Elfg. CO., I n c . ,  -A- 

3-193952, Sep tember  3.4 , 1 9 7 9 ,  79-2 CUD 19T.- 
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A c c o r d i n g  t o  F o l e y ,  it i n a d v e r t e n t l y  o m i t t e d  a 
$292,443 i t e m  f o r  " G e n e r a l  C o n s t r u c t i o n "  { p l u s  p r o f i t  
and bond ing  costs  o n  t h a t  i t e m )  i n  c o m p l e t i n g  a F o l e y  
b i d  summary form on which  i t s  b i d  was based .  I t  
a t t r i b u t e s  t h e  m i s t a k e  t o  a miscommunica t ion  between 
a n  employee  (who prepared t h e  w o r k s h e e t s  document ing  
g e n e r a l  c o n s t r u c t i o n  cos t s )  and i t s  c h i e f  estimator 
(who r e v i e w e d  t h e  estimates and p r e p a r e d  t h e  b i d ) .  I n  

, p r e p a r i n g  t h e  b i d ,  F o l e y  s t a t e s ,  t h e  c h i e f  es t imator  
o v e r l o o k e d  t h e  w o r k s h e e t s  a n d ,  f i n d i n g  none ,  i n q u i r e d  
as  t o  w h e t h e r  t h e  costs which  F o l e y  n o r m a l l y  t r e a t s  as 
g e n e r a l  c o n s t r u c t i o n  cos ts  were i n c l u d e d .  The c h i e f  
estimator s a y s  h e  meant  t o  d e t e r m i n e  w h e t h e r  t h e s e  
costs were i n c l u d e d  i n  o t h e r  items f o r  which  estimates 
had been  f u r n i s h e d .  The s u b o r d i n a t e  employee ,  t h i n k i n g  
t h a t  t h e  c h i e f  es t imator  was a s k i n g  w h e t h e r  a n  es t i -  
mate o f  g e n e r a l  c o n s t r u c t i o n  costs was i n c l u d e d  i n  t h e  
i n f o r m a t i o n  f u r n i s h e d  him, r e sponded  t h a t  i t  w a s .  The 
c h i e f  es t imator  t h e n  e x c l u d e d  t h e  item f rom t h e  b i d .  

As s t a t e d ,  t h e  Navy c o n c l u d e d  t h a t  t h e  e v i d e n c e  
s u b m i t t e d ,  w h i l e  a d e q u a t e  t o  show t h a t  a m i s t a k e  had 
been  made, w a s  n o t  s u f f i c i e n t  t o  permit c o r r e c t i o n .  
I t  p o i n t s  o u t  t h a t  o n e - h a l f  o f  t h e  amount o m i t t e d  is  
a t t r i b u t e d  by F o l e y  t o  e x c a v a t i o n  which is a separate  
l i n e  item o n  t h e  p r e p r i n t e d  shee t  Fo ley  uses t o  com- 
p u t e  t h e  t o t a l  b i d  price.  The Navy was u n a b l e  to  
f u l l y  trace F o l e y ' s  cos t s  from t h e  d a t a  i t  s u b m i t t e d  
and i n  t h e  c i r c u m s t a n c e  b e l i e v e d  i t  had t o  assume t h a t  
a t  l ea s t  a p o r t i o n  o f  t h e  work which F o l e y  claimed to 
have o m i t t e d  was p r i c e d  and  c o n s i d e r e d  by it i n  pre- 
p a r i n g  i t s  b i d .  

Moreover ,  t h e  Navy v iewed as a p p l i c a b l e  t h e  r u l e  
s t a t e d  i n  s e v e r a l  of o u r  p r ior  d e c i s i o n s  t h a t  w h e t h e r  
e v i d e n c e  o f f e r e d  to  suppor t  c o r r e c t i o n  is c lear  and 
c o n v i n c i n g  d e p e n d s  i n  p a r t  o n  t h e  d i f f e r e n c e  which 
would r e m a i n  be tween t h e  b i d  as  c o r r e c t e d  and  n e x t  l o w  
b i d s .  The closer t h e y  a r e ,  w e  have  s a i d ,  t h e  more 
d i f f i c u l t  i t  is t o  c l e a r l y  and c o n v i n c i n g l y  demon- 
s t r a t e  what  t h e  i n t e n d e d  b i d  was. Broken Lance  E n t e r -  
___-_I prises ,  I n c . ,  56 Comp. Gen. 1 ( 1 9 7 6 r - 7 X L 2  CPD 3 f d 7  - A s p h a l t  C o n s t r u c t i o n ,  I n c . ,  UI 55 Comp. Gen. 742 ( 1 9 7 6 ) ,  
76-1 C P D  52. 

W e  b e l i e v e  t h e  Navy a c t e d  r e a s o n a b l y  i n  r e a c h i n g  
i t s  c o n c l u s i o n .  I t  is  n o t  c lear  t h a t  t h e  cost ele- 
m e n t s  wh ich  Foley s a y s  were omitted were n o t  con- 
s i d e r e d  by it. The b i d  summary p r e p a r e d  by t h e  c h i e f  
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e v a l u a t o r  i n d i c a t e s  t h a t  e x c a v a t i o n  costs  were 
" i n c l u d e d . "  Also, t h e  record shows t h a t  t h e  e q u i p m e n t  
cost of 8 mon ths  use o f  a backhoe  w a s  i n c l u d e d  i n  
o v e r h e a d .  The w o r k s h e e t s  u sed  t o  prepare F o l e y ' s  
estimates of labor  and  mater ia l  cos ts  i n c l u d e  e n t r i e s  
for e x c a v a t i o n  w h i c h ,  when added  t o g e t h e r ,  equal 
4 , 2 4 5  c u b i c  y a r d s  which  F o l e y  claims were l e f t  o u t .  

t h e  
. 

I n  a n y  e v e n t ,  t h e  c o r r e c t i o n  i f  a l l o w e d  would 
bring i t s  p r i ce  t o  w i t h i n  0 .4  p e r c e n t  of t h e  n e x t  low 
bid, a d i f f e r e n c e  s imi la r  i n  m a g n i t u d e  t o  t h a t  
i n v o l v e d  i n  t h e  Broken Lance d e c i s i o n .  
c u m s t a n c e .  and r e q a r d l e s s  of t h e  good f a i t h  o f  t h e  

I n  t h i s  c i r -  

p a r t y  i n v o l v e d ,  w e  b e l i e v e  a r e q u e s t  f o r  c o r r e c t i o n  
s h o u l d  be d e n i e d  b e c a u s e  t h e r e  e x i s t s  a r e a s o n a b l e  
basis f o r  a rgumen t  t h a t  t h e  p u b l i c  c o n f i d e n c e  i n  t h e  
c o m p e t i t i v e  b i d  s y s t e m  would be a f f e c t e d .  
N a t i o n a l  O f f i c e  Moving Co., B-196282, MarchTa, 1980 ,  
80-1 CPD 185. 

S e e  

S i n c e  t h e  N a v y ' s  c o n c l u s i o n  was r e a s o n a b l e ,  i t s  
d e c i s i o n  is  a f f i r m e d .  

\ 

Comptroller /*+ G e n e r a l  
of t h e  U n i t e d  S t a t e s  

- 3 -  




